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9 Life, some have said, is like a 

game of chess: it changes with 

every move. Viewed through 

that lens, the novel coronavirus 
and its associated respiratory disease, 
COVID-19, might be viewed as the next 
move in the developing chess match of 
insurance coverage litigation. By now, our 
brains are saturated with information and 
articles about COVID-19 coverage issues. 
In many states, including our own (Lou-
isiana), policyholders already have filed 
a number of suits against their property 
insurers and, in some cases, their retail 
insurance agents and wholesale insurance 
brokers to recoup losses incurred because 
of closures or restrictions on their busi-
nesses related to the pandemic’s outbreak. 
Those lawsuits, and the coverage disputes 
that form their foundation, are likely to go 
on for some time.

We submit, however, that litigation 
over losses and claims directly caused by 
COVID-19 and the associated orders issued 
to slow its spread are merely the opening 
moves in a longer chess match. We can-
not predict the endgame for those disputes 
any more than we can predict the end-
game for the pandemic itself. And yet, we 
can see the potential for mid-game devel-
opments, the handling of which may steer 
the match towards an endgame accept-
able—if not entirely preferable—to the 
insurance industry. This article explores 
potential mid-game developments follow-
ing COVID-19-related closures under both 
first-party and third-party insurance poli-
cies and potential defenses to those devel-
opments based on existing policy language.

Novel First-Party Coverage 
Issues Related to COVID-19 
Business Closures
First-party policies are already the sub-
ject of most claims arising directly from 
the COVID-19 threat. The leading minds 
in the policyholder bar, including a con-
sortium of the nation’s leading restau-
ranteurs and chefs who make up the 
self-styled “Business Insurance Group,” 
or BIG for short, quickly filed lawsuits 

seeking business interruption coverage. 
Those suits largely argue that contamina-
tion with the virus that causes COVID-19 
damages restaurant property and causes 
a resulting loss of business income. Other 
property owners, such as local franchise 
hotel owners, meanwhile, have sought to 
stake out the position that they are pro-

tected from losses caused by the various 
stay-at-home orders under their policies’ 
“civil authority” or “law and ordinance” 
coverage provisions.

Our experience with closures caused by 
other natural events such as hurricanes, 
tornadoes, and wildfires suggests that a 
host of other types of first-party claims 
may not be far behind. Property owners 
and tenants returning to reopen their busi-
nesses after a long hiatus caused by COVID-
19 stay-at-home orders may well claim that 
their properties were damaged or vandal-
ized while they were away. In St. Bernard 
Parish, Louisiana, and parts of coastal 
Texas, for example, we have seen claims for 
damaged electrical and HVAC systems that 
had copper wire, gas meters, and even roof-
top commercial HVAC units stolen while 
those areas were closed after major hurri-
canes. Similarly, we expect to see at least 
some other claims for suspicious losses, in-
cluding burst water pipes and boilers that 
happened unexpectedly while the proper-
ties were vacant or unoccupied during the 
closures. Looting, arson, and other acts of 
vandalism associated with recent protest 
movements across the United States may 
also present interesting questions under 
first-party coverage. Among other things, 
those claims could raise significant ques-
tions about the application of vacancy pro-
visions and other exclusions for losses that 
are only indirectly related to the coronavi-
rus itself.

Did Stay-At-Home Orders and Other 
Forced “Vacancies” Provide a 
Coverage Defense for Certain Losses?
One question prompted by the closures 
associated with COVID-19 is whether they 
have unintentionally provided insurance 
carriers with a defense to certain property 
damage and business interruption claims, 
based on the vacancy provisions con-
tained in their policies. Both the Home-
owners 3—Special Form (ISO HO 0003 
10 00) and the Commercial Building and 
Property Coverage form (ISO CP0010 10 
12) developed by ISO contain policy lan-
guage that limits coverage for damage to 
vacant buildings by certain perils and 
reduces the amount payable for all causes 
of loss. The Homeowners 3 form removes 
coverage for broken glass and property 
damage caused by vandalism and mali-
cious mischief for a home that has been 
unoccupied for more than sixty consecu-
tive days before the damage occurred. The 
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Commercial Building and Property Cov-
erage form’s exclusions and limitations, 
meanwhile, apply differently, depend-
ing on whether the policy is issued to the 
owner of the building or a tenant. The 
“Loss Conditions” section of that form 
provides that:

As used in this Vacancy Condition, the 
term building and the term vacant have 
the meanings set forth in (1)(a) and (1)
(b) below:
(a) When this policy is issued to a ten-

ant, and with respect to that tenant’s 
interest in Covered Property, build-
ing means the unit or suite rented or 
leased to the tenant. Such building 
is vacant when it does not contain 
enough business personal property 
to conduct customary operations.

(b) When this policy is issued to the 
owner or general lessee of a build-
ing, building means the entire 
building. Such a building is vacant 
unless at least 31 percent of its total 
square footage is:
(1)  Rented to a lessee or sublessee 

and used by the lessee or sub-
lessee to conduct its customary 
operations; and/or (ii) Used by 
the building owner to conduct 
customary operations.

ISO Form CP0010 06 07 at p. 11 of 15.
The commercial form goes on to exclude 

coverage for loss or damage caused by van-
dalism, sprinkler leakage (unless the in-
sured has protected the sprinkler system 
against freezing), building glass breakage, 
water damage, theft, or attempted theft, if 
the property is vacant for more than sixty 
consecutive days before the loss or damage 
occurs. It also allows the insurer to reduce 
the amount that it would otherwise pay for 
loss or damage caused by any other peril 
by 15 percent. ISO Form CP0010 06 07 at 
p. 11 of 15.

Vacancy provisions contained in both 
commercial and homeowners property 
policies have historically raised questions 
about when a property is actually consid-
ered “vacant” under the terms of the policy. 
In Cotton States Mutual Ins. Co. v. Smelcer, 
441 S.E.2d 788 (Ga. Ct. App. Feb. 22, 1994), 
the Georgia Court of Appeals addressed 
that issue while considering both liability 
and property damage coverage under a 

homeowners policy. In that case, the in-
sured property contained a family home 
and an old country store that were both 
long since abandoned. Id. at 788. During 
the policy period, vandals set fire to the 
abandoned house and a firefighter was 
killed while responding to the blaze. Id. 
The homeowners’ insurer filed a declara-
tory judgment action to determine whether 
coverage for the firefighter’s claim existed 
under the policy. It argued that no coverage 
was available because the policy’s liability 
coverage only protected the insured from 
liability arising out of premises owned by 
the insured that qualified as vacant land. 
The insurer further argued that, because 
there were abandoned buildings on the 
property, the court could not consider the 
land “vacant.” Id.

The Smelcer court noted that “[t]he term 
‘vacant’ is readily understood in its plain, 
ordinary and popular sense.” Id. at 789. 
It then cited definitions of “vacant” from 
three different dictionaries, all of which 
described the term as indicating that land 
or property was empty, not filled, had no 
contents, or was void. Id. The court also 
noted that Couch on Insurance 2d states 
that coverage for “vacant land” does not 
extend to land that contains buildings 
because the term refers to land that is unoc-
cupied, unused, and in the natural state. 
Id. citing Couch on Insurance 2d, 477–478, 
§44:307. Based on its analysis, the Smelcer 
court concluded that the land at issue was 
not vacant because it was not completely 
empty. It reasoned that the presence of the 
abandoned buildings made the land some-
thing other than vacant land and, as a 
result, no coverage was available under the 
homeowners’ insurance policy.

In contrast to Smelcer, courts in other 
states have concluded that an insured prop-
erty does not need to be completely empty 
and unused for the court to consider the 
property vacant under the terms of a prop-
erty insurance policy. Those cases have 
often involved temporary closures of com-
mercial properties or rental houses and, in 
that sense, they may provide insight into 
how courts will treat periods of vacancy 
caused by COVID-19 and related stay-at-
home orders. Importantly, those courts 
have often used the terms “vacant” and 
“unoccupied” interchangeably in what may 

be a reference to earlier versions of the ISO 
Forms that used the latter term.

In Estes v. St. Paul Fire and Marine Insur-
ance Co., for example, the United States 
District Court for the District of Kansas 
granted the insurer’s motion for summary 
judgment based on a finding that the in-
sured property was vacant when it was 
damaged by vandalism and fire. 42 F. Supp. 
2d 1227, 1228 (D. Kan. 1997). The insured 
in that case argued that the damaged prop-
erty—which was identified in the policy as 
a rental property—was not vacant because 
he and his wife were attempting to complete 
repairs to the property that were required 
by an order from the City of Kansas City, 
Kansas. Id. According to the insured, the 
term vacant should be understood to mean 
that the property must be both unoccupied 
and devoid of household goods or contents 
of substantial value. See id. at 1229–1230. 
The district court rejected that argument, 
noting that “[i]n the context of a dwelling 
and an insurance policy exclusion for van-
dalism, the plain and ordinary meaning of 
‘vacant’ is that the structure is not lived in 
and lacks the basic amenities for human 
habitation.” Id. at 1230 (citing cases from 
a series of other jurisdictions to the same 
effect). The court further noted the Kan-
sas Supreme Court’s pronouncement that 
the term “vacant” within a policy exclu-
sion “should be construed in light of the 
purpose of the exclusion, i.e. to ensure the 
protection of a guardian of the premises.” 
Id. (citing Robinson v. Mennonite Mut. Fire 
Ins. Co., 139 P. 420, 422 (Kan. 1914); Repub-
lic County Mut. Fire Ins. Co. v. Johnson, 76 
P. 419, 420 (1904)).

The United States District Court for 
the District of Idaho addressed a similar, 
temporary closure of a commercial prop-
erty in Travelers Casualty Insurance Com-
pany of America v. Wild Waters, LLC, 2013 
WL 4710271 (D. Id. Aug. 30, 2013). There, 
the insured property was used as a water-
park whose operations were seasonal in the 
sense that it closed during the fall, winter, 
and spring months. Id. at *1. In the spring 
of both 2010 and 2011, the park’s owners 
determined that it would not open for the 
summer because inclement spring weather 
prevented park personnel from performing 
necessary preparations and maintenance. 
See id. at *2. The property owner discov-
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ber 2011, when local police informed him 
that they had apprehended two individu-
als suspected of vandalizing the park build-
ings. Travelers denied the insured’s claim 
for vandalism damage under the policy’s 
vacancy exclusion because the park had 
not been open for business for almost a year 
before the damage allegedly happened. 
See id. The insured owner challenged that 
decision, arguing that it was conducting 
its customary operations when it made the 
decision not to open for the 2011 season, 
because its customary operations included 
not opening if inclement weather prohib-
ited the necessary preparation and main-
tenance for the summer season.

The Wild Waters court rejected the 
insured’s argument because it noted that, 
while the park could certainly have periods 
of customary closure and remain engaged 
in its usual and customary operations, in 
that instance, the park had not operated as 
a water park or been open to the public for 
two consecutive seasons. Id. at 6. The court 
concluded that mere incidental use as a 
storage facility or the performance of occa-
sional maintenance does not constitute 
customary operations. It also noted that, if 
the insured could open to the public at any 
minute when the weather permitted, then 
the insured could remain closed and still 
be covered even though the water park had 
not opened and did not intend to do so. Id.

By contrast, the court noted that the 
Idaho Supreme Court provided a list of sit-
uations in which temporary closures were 
part of the insured’s customary operations 
in Bellevue Roller-Mill Co. v. London & L. 
Fire Ins. Co., 39 P.196 (Idaho 1895). The 
Bellevue court noted that a church that 
only conducted services on Sunday, or a 
schoolhouse that was unoccupied during 
vacations, were both good examples of sit-
uations in which a short-term closure was 
incident to use or a part of the business’ 
regular and customary operations such 
that the property could not be considered 
vacant. Id. at 198.

These cases raise a serious question 
about how courts will treat a variety of 
losses that occurred during the span of 
COVID-19 related stay-at-home orders 
and travel restrictions. We can easily see 
how courts might treat such cases differ-

ently, depending on the insured property 
and where it is located. For example, travel 
restrictions and closures imposed by state 
and local governments effectively pre-
vented the operation of short-term rental 
properties in many areas of the country 
for March, April, and May 2020. Where 
those properties are owned by absentee 

landlords who live far away from the in-
sured property, the short-term rental may 
well have sat vacant and open to vandal-
ism and any number of other perils for 
more than sixty days. If it was not prop-
erly protected against freezing and the 
heat was not properly maintained, a ski 
condo might well have experienced water 
damage caused by burst pipes or sprin-
kler systems during that period that went 
unnoticed until tenants finally returned 
in the summer months. Likewise, a beach 
house and its surrounding grounds could 
easily sustain damage as a result of an 
illicit spring break party thrown by those 
who know the property has remained 
unoccupied for several months, with the 
damage only discovered after short-term 
rental tenants return.

The risks to commercial properties are 
not so different. Government orders to 
close bars, restaurants, concert venues, 
schools, churches, and other public spaces 
may well have created situations in which 
those properties were closed in a hurry and 
lacked adequate protection against vandal-
ism or other sources of damage while they 
were out of operation. For example, ten-
ants of a commercial shopping center that 
was completely closed due to COVID-19 
might return to reopen the property only 
to discover that components of the HVAC 

and electrical systems containing valuable 
copper were removed while the building 
was vacant and normal operations were 
discontinued.

How courts will address these issues 
will likely turn on their particular view 
of the purpose behind the vacancy exclu-
sions. Courts that are inclined to fol-
low the view announced by the Kansas 
Supreme Court almost one hundred 
years ago in Robinson may well find that 
insureds have deprived their carriers of 
the “protection of a guardian of the prem-
ises” and, by doing so, have taken losses 
incurred during the stay-at-home orders 
out of the coverage otherwise afforded by 
their policies. Other courts that choose to 
follow the logic of Oakdale Mall Associates 
v. Cincinnati Ins. Co., 702 F.3d 1119, 1121 
(8th Cir. 2013), may well conclude that 
there is no coverage even when the prop-
erty owner was still attempting to lease 
vacant spaces in the commercial property 
and had maintenance personnel assigned 
to inspect it regularly.

The decisions on all these issues will also 
depend on the facts of the individual cases. 
Carriers facing claims for property dam-
age that allegedly occurred while proper-
ties were shuttered by government order 
because of a lack of business in the second 
quarter of 2020 would do well to investigate 
both whether the property was engaged in 
the insured’s customary operations during 
the local stay-at-home orders and how the 
owners and tenants maintained their pro-
tection as guardians of the premises.

Property Policies May Contain 
Unexpected Exclusions for Damage 
Caused by COVID-19 Related Closures
Another issue first-party insurers should 
consider is whether their policies con-
tain unexpected or unusual exclusions or 
endorsements that purport to bar cover-
age for any “loss, damage, cost or expense 
caused directly or indirectly by” the virus, 
“regardless of any other cause or event 
that contributes concurrently or in any 
sequence to the loss.” Certain forms of 
Absolute Pollution Exclusion Endorsement 
are currently in use in the insurance mar-
ket, for example, which contain that lan-
guage and define the term “pollutants” to 
include:
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any material which after its release, 
dispersal or discharge can cause or 
threaten damage to human health and/
or human welfare or causes or threat-
ens damage, deteriorations, loss of 
value, marketability, and or loss of use 
to insured property; including, but not 
limited to, bacteria, fungi, virus, or haz-
ardous substances…
There is an open question about whether 

courts would enforce such an exclusion 
where damage caused by a virus is added 
in the midst of a long list of other excluded 
causes in a policy provision that seemingly 
has little to do with the current situation.

Just as important, there is a question 
as to whether courts will enforce the anti-
concurrent causation language contained 
in similar endorsements to bar cover-
age where the alleged property damage 
is caused by both contamination with the 
virus itself and another event such as van-
dalism or a burst pipe in a covered fire 
sprinkler system. A number of states have 
addressed the applicability of such anti-
concurrent causation clauses in the con-
text of hurricanes that cause both flood 
and wind damage to insured properties. 
See, e.g., JAW The Pointe, LLC v. Lexing-
ton Ins. Co., 460 S.W.3d 597, 606-610 (Tex. 
Apr. 24, 2015). To our knowledge, however, 
no court has yet addressed the anti-con-
current causation clause in the context of 
damage caused by viral contamination and 
another source of property damage.

Carriers and insureds should, therefore, 
scrutinize their policy forms to determine 
whether there are provisions or endorse-
ments containing unexpected exclusions 
that bar coverage for damage caused by the 
virus itself or exposures to it. Such exclu-
sions can lurk in the strangest of places 
and, for obvious reasons, it is not yet clear 
how courts will apply or enforce those 
provisions.

Will Traditional Third-
Party Risks Go Viral
The fact that sweeping stay-at-home orders 
across the United States closed many com-
mercial buildings or reduced their occu-
pancy for an extended period of time also 
raises potential for claims of losses in the 
context of third-party coverage. As busi-
nesses rush to re-open, they must consider 

whether building systems were properly 
maintained during the shutdown and what 
risks of injury may result from the failure 
to maintain these systems. Furthermore, 
as businesses strive to remain open, the 
use of disinfectants and cleaning meth-
ods will be amplified to ensure employee 
and customer protection from COVID-19 
exposure. The use of these products, cou-
pled with the cleaning methods, however, 
may pose health risks of their own. The 
question is whether a typical commercial 
general liability (CGL) policy covers inju-
ries arising from improper maintenance of 
building facilities or from the amplified use 
of chemical disinfectants.

Mold, Fungi, and Bacteria May 

Not Be Excluded Risks

Commercial buildings whose water and 
cooling systems were not properly shut 
down or maintained may see the devel-
opment of biofilms, including Legionella, 
in those systems and resulting injuries 
to workers and guests returning to the 
property after the closure. Hotels, con-
dominiums, health spas, fitness centers, 
and restaurants are among those busi-
nesses whose risks for such bacteria are 
most prominent. According to the U.S. 
Centers for Disease Control and Preven-
tion (CDC), Legionnaire’s disease is a seri-
ous lung infection caused by Legionella 
bacteria, which are bacteria that naturally 
occurs in freshwater environments such as 
lakes or streams. Human health becomes 
an issue when certain conditions such as 
water stagnation and water temperatures 
allow the bacteria to grow rapidly and 
spread in human-made building water sys-
tems, such as:
• Showerheads and sink faucets;
• Cooling towers (structures that con-

tain water and a fan as part of central-
ized air-cooling systems for building or 
industrial processes);

• Hot tubs that are not drained after each 
use;

• Decorative fountains and water features;
• Hot water tanks and heaters;
• Large plumbing systems.

After Legionella grows and multiplies 
in a building’s water system, humans con-
tract the disease by inhaling small droplets 
of water in the air that contain the bacteria.

If a business is faced with Legionella con-
tamination, coverage for associated liability 
claims may depend on what type of water 
system is involved. A traditional commer-
cial general liability (CGL) policy typically 
includes a Mold, Fungi or Bacteria Exclu-
sion, which bars coverage for “‘bodily in-
jury’ … which would not have occurred, 
in whole or in part, but for the actual, al-
leged or threatened inhalation of, inges-
tion of, contact with, exposure to, existence 
of, or presence of, any ‘fungi’ or bacteria 
on or within a building or structure, in-
cluding its contents, regardless of whether 
any other cause, event, material or prod-
uct contributed concurrently or in any se-
quence to such injury or damage.” The 
exception to this exclusion is any “fungi” 
or bacteria “that are on, or contained in, a 
good or product intended for ‘bodily con-
sumption,’” Some courts have applied the 
exclusion to cooling towers and decorative 
fountains, while others have provided cov-
erage in cases involving potable water and 
hot tubs. The exclusion turns on (1) whether 
the exposure occurred on or within a build-
ing; and (2)  whether the bacteria is con-
tained in a good or product intended for 
“bodily consumption.”

Regarding the first exception, in West-
port Ins. Corp. v. VN Hotel Group, LLC, the 
Eleventh Circuit determined that an out-
door spa was not “on or within” a structure. 
513 Fed. Appx. 927 (11th Cir. 2013) (applying 
Florida law). In that case, three hotel guests 
contracted Legionnaire’s disease while stay-
ing at a Quality Suites near Universal Stu-
dios. Id. at 929. One of the guests died as a 
result of the exposure, while the other two 
guests incurred significant medical bills. Id. 
The guests claimed that they contracted the 
disease through water in the shower or out-
door spa. Id. The Eleventh Circuit narrowly 
construed the term “structure,” explaining 
that exclusionary provisions are construed 
strictly against the insurer. Id. at 932. In the 
exclusion at issue, the term “building” mod-
ified the term “structure” and showed that 
“structure” was to be narrowly construed. 
Id. The court, therefore, concluded that an 
outdoor spa would not qualify as a “struc-
ture” for purposes of the exclusion and thus, 
the exclusion did not apply. Id.

As for the “bodily consumption” excep-
tion, courts look to whether the water sys-
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human body. In Nationwide Mutual Fire 
Insurance Co. v. Dillard House, Inc., con-
taminated water in a hot tub was ruled 
a good intended for bodily consumption 
due to the water having “economic utility” 
and being intended for “the satisfaction of 
wants related to the body.” 651 F. Supp. 2d 
1367, 1378-79 (N. D. Ga. 2009). With this 
analysis, the court concluded that the bac-
teria exclusion at issue did not apply. Id. 
See also Shree Ganesh, Inc. v. Argonaut 
Great Central Insurance Co., No. 4:13-CV-
00398-SMR-HCA, 2015 WL 12517436, at 
*13 (S.D. Ia. June 15, 2015) (determining 
that the “consumption exception” is ambig-
uous and is to be construed in favor of the 
insured; under that construction, the hot 
tub water is a good that has an economic 
utility and is provided for hotel guests’ 
consumption and, therefore, the bacteria 
exclusion does not bar coverage); Union 
Insurance Co. v. Soleil Group, Inc., No. 
2:07-CV-3995-PMD, 2009 WL 8652923, 
at *6 (D.S.C. May 13, 2009) (finding that 
although water in a hotel swimming pool 
is not used up completely, the water in a 
pool is specifically for guests to consume, 
thus fitting the definition of consume and 
thereby precluding the application of the 
bacteria exclusion); Paternostro v. Choice 
Hotel Int’l Servs. Corp., No. CIV.A. 13-0662, 
2014 WL 6460844 (E.D. La. Nov. 17, 2014), 
opinion clarified on denial of reconsidera-
tion, No. CIV.A. 13-0662, 2015 WL 471784 
(E.D. La. Feb. 4, 2015) (holding that inju-
ries resulting from Legionella present in a 
hotel’s hot tub/spa system were excluded 
by the Mold, Fungi or Bacteria Exclusion).

By contrast, the Wisconsin Court of 
Appeals held that the “bodily consump-
tion” exception did not apply when the 
water system in question was not intended 
to come in contact with the body. In Hei-
necke v. Aurora Healthcare, Inc., the court 
held that the consumption exception did 
not apply because the fountain with the 
contaminated water was not intended for 
guests to have physical contact with the 
water. 351 Wis. 2d 463, 478 (Wis. Ct. App. 
2013). The court reasoned that guests are 
meant to observe the hospital’s decorative 
fountain, whereas guests are meant to have 
contact with the water in a hotel swimming 
pool or hot tub. Id.

Based on what appears to be well-set-
tled caselaw, an outbreak of Legionnaire’s 
disease (or other similar bacterial or fun-
gal infection) may be covered under an 
insurance policy, depending on the type of 
claim, where the injuries occurred on the 
insured premises, and the type of water 
feature at issue. Given the delicate balance 

of maintaining water and cooling systems 
and businesses’ ability to maintain these 
systems with limited staff, insurers may 
very well see an increase in claims related 
to Legionnaire’s disease, as well as other 
types of bacterial and fungal infections, 
and should be prepared to address such 
claims accordingly.

Disinfectants, Cleaning Methods, 

and the Pollution Exclusion

Upon re-opening, businesses are faced 
with reducing their employees’ and cus-
tomers’ potential exposure to COVID-19 

by implementing a disinfection regime 
using chemicals and products to kill the 
virus. The Environmental Protection 
Agency has published a list of products 
that meet the agency’s criteria for effec-
tiveness against SARS-CoV-2—List N. 
Although these chemicals have shown 
success in killing the virus, there is lit-
tle testing of the chemicals’ effects on 
humans. Furthermore, the methods by 
which the chemicals are applied also have 
raised concerns. The use of electrostatic 
sprayers—machines that positively charge 
and aerosolize small droplets of cleaning 
solution—have become prominent, as the 
method allows for the rapid disinfection 
of large spaces and allows the solution to 
stick to surfaces. The combination of the 
chemicals used with the methods imple-
mented are novel in and of themselves on 
the effects of human health. Despite the 
businesses’ good intention to protect their 
employees and customers, the use and 
application of these disinfectant chemi-
cals could create a problem for a separate 
subset of individuals who have asthma, 
allergies, immune disorders, and/or sensi-
tivities to these chemicals. What happens 
when a customer becomes ill and claims 
that the illness was caused by the expo-
sure to cleaning agents and chemicals? 
Will a pollution exclusion included in a 
commercial general liability policy apply 
to bar coverage for the claim?

The answer will depend on the lan-
guage of the pollution exclusion (total or 
absolute vs. “sudden and accidental” vs. 
limitation to premises) and whether the 
jurisdiction follows the traditional envi-
ronmental approach or a broader inter-
pretation. Those jurisdictions following 
a strict approach limit the application of 
the exclusion to “traditional” environ-
mental pollution wherein chemical pol-
lutants cause harm to natural resources. 
Those jurisdictions will likely find that 
the cleaning agents and their use in com-
mercial buildings do not constitute a pol-
lutant and/or that the exclusion was not 
intended to apply to such circumstances. 
See Doerr v. Mobil Oil Corp., 774 So. 2d 119 
(La. 2000) (finding that the exclusion does 
not apply to claims arising out of hydro-
carbons discharged into water because 
“the exclusion was designed to exclude 

■

Given the delicate balance 

of maintaining water and 

cooling systems and 

businesses’ ability to 

maintain these systems 

with limited staff, insurers 
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increase in claims related 
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of bacterial and fungal 

infections, and should 

be prepared to address 

such claims accordingly.
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coverage for environmental pollution only 
and not for all interactions with irritants 
or contaminants of any kind”); Nat’ l Fire 
Ins. Co. of Hartford v. James River Ins., 
2016 WL 613964 (D. Ariz. Feb. 16, 2016) 
(holding that the exclusion does not apply 
to hydrogen sulfide that is leaked from 
pipes because faulty plumbing installa-
tion is not “traditional pollution” citing to 
Keggi v. Northbrook Prop. & Cas. Ins. Co., 
13 P.3d 785 (Az. Ct. App. 2000)); Nav-Its, 
Inc. v. Selective Ins. Co. of Am., 869 A.2d 
929 (N.J. 2005) (explaining that a pollu-
tion exclusion applies to claims arising 
from traditional environmental pollution, 
specifically “environmental catastrophe 
related to intentional industrial pollu-
tion”); Century Surety Co. v. Casino West, 
Inc., 329 P.3d 614 (Nev. 2014) (absolute 
pollution exclusion only applies to tradi-
tional environmental pollution).

However, those states that broadly 
apply the exclusion could see the exclu-
sion applying to preclude coverage for 
such injuries. In Deni Associates of Flor-
ida, Inc. v. State Farm Fire & Casualty 
Insurance Co., the Florida Supreme Court 
determined that the absolute pollution 
exclusion was clear and unambiguous and 
applied to preclude coverage for two sep-
arate cases. 711 So.2d 1135 (Fla. 1998). In 
the first case, ammonia was spilled from 
a blueprint machine while moving the 
machine within a building. Id. at 1136. 
Personal injury claims were made from 
inhalation of the ammonia fumes. Id. at 
1137. The court explained that “ammonia 
is a colorless, gaseous alkaline compound 
which is extremely pungent in smell” and 
that “the Federal Clean Air Act catego-
rizes ammonia as an extremely hazardous 
substance, the release of which is known 
to have serious adverse effects to human 
health.” Id. at 1141. Based on such, the 
court found that the total pollution exclu-
sion barred coverage for the incident. Id.

The companion fact pattern also dis-
cussed in Deni related to exposure to aer-
ial chemical insecticide that splashed on 
two men standing on an adjacent prop-
erty. Id. at 1137. The injuries resulted from 
the spraying of Ethion 4 Miscible used to 
control mites and other pests. Id. Accord-
ing to the court, Ethion is recognized 
as a “pollutant” in regulations promul-
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of the chemicals at issue. 
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finds those chemicals 

to be “pollutants,” 

and depending on the 

language of the exclusion, 

coverage will almost 

certainly be unavailable 

to the policyholder.
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gated under Florida’s Pollutant Discharge 
Prevention and Control Act and is reg-
ulated under the Florida Pesticide Law. 
Id. at 1141. As such, the court also found 
this incident was excluded from cover-
age by the pollution exclusion. Id. See 
also Whitney v. Vermont Mut. Ins. Co., 
2015 WL 8540432, *37 (Vt. 2015) (apply-

ing the pollution exclusion to preclude 
coverage for injuries arising out of expo-
sure to chlorpyrifos, a pesticide sprayed 
in insured’s home to treat bed bug infesta-
tion); Minkoff v. Action Remediation, Inc., 
2010 WL 3960603, *10 (N.Y. Sup. Ct. Sept. 
30, 2010) (applying Georgia law) (hold-
ing that the Contractor’s Pollution Lia-
bility Coverage was triggered because the 
insured’s reasonable expectation would be 

that the chemicals released from a mix, 
which produces toxic odors and chemicals 
is covered by that type of policy); But see 
Hastings Mut. Ins. Co. v. Safety King Inc., 
778 N.W.2d 275, 279–81 (Mich. Ct. App. 
2009) (finding a genuine issue of fact as 
to whether the use of a sanitizing agent 
called triclosan was a pollutant because 
the sanitizing agent was “supposed to be 
where it was located, i.e., in ductwork” 
and was not expected to be harmful so as 
to qualify as a pollutant).

In those jurisdictions that apply a broad 
interpretation, the application of the total 
or absolute pollution exclusion will likely 
hinge on whether courts find the chem-
icals or disinfectants to be “pollutants.” 
Courts may look to federal or state guid-
ance regarding the classification of the 
chemicals at issue. Policyholders should 
be cognizant of the types of chemicals 
being used to disinfect their commercial 
properties. If a court finds those chemi-
cals to be “pollutants,” and depending on 
the language of the exclusion, coverage 
will almost certainly be unavailable to the 
policyholder.

Conclusion
We are, at best, just a few moves into the 
larger coverage chess match that will inev-
itably stem from the spread of COVID-
19 across the United States. Although no 
one can fully predict how the match will 
develop, insurance carriers and agents 
can try to anticipate the options available 
to both sides as the match unfolds. Doing 
that requires consideration of the poten-
tial implications of a range of policy pro-
visions in the context of our “new normal” 
and requires insurance carriers and pol-
icyholders to think differently about how 
a claim is presented and investigated for 
all losses—even those that are not directly 
caused by the virus. If the match eventu-
ally ends in checkmate for the insurers, it 
will happen because of carefully planned 
moves anticipated in these early stages. It 
is more likely, however, that the match is 
headed for a stalemate in which neither 
side is able to develop its attack or protect 
its pieces fully. 


